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The Basics of The Basics of thethe Grievance and Grievance and 
Arbitration ProcessArbitration Process



Grievances: InvestigationGrievances: Investigation
What type of violation is What type of violation is 
being claimed?being claimed?

Contract (CBA)Contract (CBA)
Unfair labor practice Unfair labor practice 
(ULP)(ULP)
Statutory (EEO, FMLA, Statutory (EEO, FMLA, 
ADA)ADA)
Private mattersPrivate matters

HarassmentHarassment
AssaultAssault
DiscriminationDiscrimination



Grievances: InvestigationGrievances: Investigation
Witnesses

Who heard, saw or knows?Who heard, saw or knows?
Documents (postings, Documents (postings, 
memos, letters)memos, letters)
Past practices, policies, or Past practices, policies, or 
proceduresprocedures
Prior grievances and Prior grievances and 
resolutionsresolutions
Photos or videosPhotos or videos
Diagrams of the areaDiagrams of the area
Physical evidencePhysical evidence



Grievances: InvestigationGrievances: Investigation
Any corrective or 
remedial action?

By the Employer
Policy changesPolicy changes
Procedure changesProcedure changes
Physical ChangesPhysical Changes

By the Union
RehabilitationRehabilitation
TreatmentTreatment
ApologyApology



Grievances: DraftingGrievances: Drafting
Ask yourself, Ask yourself, ““Who Who isis
the Grievant?the Grievant?””

Union Union 
IndividualIndividual
Group, e.g., shift, Group, e.g., shift, 
drivers, or mechanics, drivers, or mechanics, 
etc.etc.
Class, e.g., bargaining Class, e.g., bargaining 
unitunit

Affects the remedyAffects the remedy
Payment vs. changePayment vs. change



Grievances: DraftingGrievances: Drafting
State the ViolationState the Violation
1.1. Clear statementClear statement

““The company is violating the The company is violating the 
contract (or statute, etc.) contract (or statute, etc.) 
byby…”…”
List all violated provisionsList all violated provisions
“…“… And any other applicable And any other applicable 
provisionsprovisions””

2.2. Union recognition clauseUnion recognition clause
3.3. Maintenance of standards Maintenance of standards 

clauseclause
4.4. NonNon--discrimination clausediscrimination clause



Grievances: DraftingGrievances: Drafting
Description of eventDescription of event

Who, what, when, where, why, & how it Who, what, when, where, why, & how it 
occurredoccurred

RemedyRemedy
Reinstatement, seniority, back pay, benefits, Reinstatement, seniority, back pay, benefits, 
and all other contract rightsand all other contract rights
Cease and desist and pay all affected members Cease and desist and pay all affected members 
for all lossesfor all losses



Selecting an ArbitratorSelecting an Arbitrator
1.1. Get ArbitratorsGet Arbitrators’’ BiographiesBiographies

2.2. Research ArbitratorsResearch Arbitrators’’ Histories Histories 
and Casesand Cases

•• Who does the Arbitrator Who does the Arbitrator 
generally favor in discharge cases?generally favor in discharge cases?

•• Has the Arbitrator ruled on Has the Arbitrator ruled on 
similar issues or cases? similar issues or cases? 

3.3. Decide How Arbitrators Will Decide How Arbitrators Will 
Be Struck Be Struck 

•• Who goes first?Who goes first?
•• Who or what decides?Who or what decides?
•• StrategiesStrategies



Developing A StrategyDeveloping A Strategy
Develop a Develop a ““Theory Theory 
of the caseof the case””

What is the What is the 
rationale?rationale?

What are the issues?What are the issues?

What approach or What approach or 
version will you version will you 
present?present?



PrePre--Hearing PreparationHearing Preparation
Know the history of the case, Know the history of the case, 
the contract language, and the contract language, and 
its intentits intent

Review the scope of the Review the scope of the 
ArbitratorArbitrator’’s authoritys authority

Gain different viewpointsGain different viewpoints

Interview witnessesInterview witnesses

Compile a guide with records Compile a guide with records 
and documentsand documents



PrePre--Hearing PreparationHearing Preparation
Dress, demeanor, behaviorDress, demeanor, behavior

REMEMBER: First REMEMBER: First 
impressions are lasting impressions are lasting 
impressionsimpressions

““DonDon’’t say anything, dont say anything, don’’t t 
do anythingdo anything””——Assume Assume 
the Arbitrator is watching the Arbitrator is watching 
everything you doeverything you do

Enhance the unionEnhance the union’’s s 
presentation in all wayspresentation in all ways



Arbitration ProceduresArbitration Procedures
In In dischargedischarge cases, Employer presents first; Union cases, Employer presents first; Union 
secondsecond

In In otherother cases, Union presents first; Employer cases, Union presents first; Employer 
secondsecond

Resolve procedural issuesResolve procedural issues

Statement of the issueStatement of the issue

Protecting the recordProtecting the record



Opening StatementOpening Statement
EmployerEmployer’’s opening s opening 
statementstatement

Listen carefully to what the Listen carefully to what the 
employer claims it can proveemployer claims it can prove
Hold the employer to its Hold the employer to its burden burden 
of proofof proof

UnionUnion’’s opening statements opening statement
When to When to makemake the unionthe union’’s s 
opening statement?opening statement?

When to When to reservereserve the unionthe union’’s s 
opening statement?opening statement?



EmployerEmployer’’s Cases Case--InIn--Chief Chief 
The employer has the The employer has the burden of burden of 
proofproof in discharge and discipline in discharge and discipline 
casescases

In those cases, make sure the employer In those cases, make sure the employer 
has established has established every elementevery element of its of its 
theory for discharge or discipline.theory for discharge or discipline.

Cross examination of employerCross examination of employer’’s s 
witnesseswitnesses

Ask leading questions requiring yes or Ask leading questions requiring yes or 
no answersno answers
Sometimes less is moreSometimes less is more
BEWARE: Asking one question too BEWARE: Asking one question too 
manymany
Sometimes the Sometimes the bestbest crosscross--

examination is examination is nono crosscross--examinationexamination



UnionUnion’’s Cases Case--inin--ChiefChief
1.1. Contract LanguageContract Language

2.2. Union witnessesUnion witnesses
Union officials Union officials 
(steward, business (steward, business 
agent, officer)agent, officer)
GrievantGrievant
Expert witnessesExpert witnesses

3.3. Evidence & ExhibitsEvidence & Exhibits



Contract LanguageContract Language
Read through all Read through all 
articles to see if articles to see if 
others applyothers apply

Read Grievance and Read Grievance and 
Arbitration Arbitration 
Language for Language for 
““arbitrabilityarbitrability””
QuestionQuestion



Union WitnessesUnion Witnesses
Selection Selection 

Preparation before hearingPreparation before hearing

Try to alleviate Try to alleviate 
apprehensionapprehension

Mental markersMental markers

Sample cross examinationSample cross examination



Union Evidence & ExhibitsUnion Evidence & Exhibits
Best Best 

OriginalsOriginals
WitnessesWitnesses
PhotosPhotos

SecondarySecondary
AffidavitsAffidavits
CopiesCopies

CircumstantialCircumstantial



EmployerEmployer’’s Rebuttals Rebuttal

Rebuttal does Rebuttal does notnot
mean repeatmean repeat

Must respond to Must respond to 
new matters raised new matters raised 
by the Unionby the Union



UnionUnion’’s Surrebuttals Surrebuttal

SurrebuttalSurrebuttal does does notnot
mean repeatmean repeat

Must respond to Must respond to 
new matters raised new matters raised 
in employerin employer’’s s 
rebuttalrebuttal



Final ArgumentsFinal Arguments

EmployerEmployer’’s final s final 
argumentargument

UnionUnion’’s final s final 
argumentargument

EmployerEmployer’’s rebuttals rebuttal

UnionUnion’’s surrebuttals surrebuttal



PostPost--Arbitration Hearing BriefsArbitration Hearing Briefs
When to file/not file a When to file/not file a 
postpost--hearing briefhearing brief

Simultaneous submission to Simultaneous submission to 
the arbitratorthe arbitrator

Reply briefsReply briefs

Thirty to sixtyThirty to sixty--day ruleday rule



AwardAward
Interpreting the awardInterpreting the award

Terms of reinstatementTerms of reinstatement
Calculation of back payCalculation of back pay
Deductions for interim Deductions for interim 
earnings, earnings, 
unemployment, etc.unemployment, etc.

Enforcing the awardEnforcing the award
Arbitrator retains Arbitrator retains 
jurisdictionjurisdiction
Confirmation of the award Confirmation of the award 
in district courtin district court
Enforcement proceedingsEnforcement proceedings




	How to be Effective as a Grievant, Witness or Advocate
	The Basics of the Grievance and Arbitration Process
	Grievances: Investigation
	Grievances: Investigation
	Grievances: Investigation
	Grievances: Drafting
	Grievances: Drafting
	Grievances: Drafting
	Selecting an Arbitrator
	Developing A Strategy
	Pre-Hearing Preparation
	Pre-Hearing Preparation
	Arbitration Procedures
	Opening Statement
	Employer’s Case-In-Chief
	Union’s Case-in-Chief
	Contract Language
	Union Witnesses
	Union Evidence & Exhibits
	Employer’s Rebuttal
	Union’s Surrebuttal
	Final Arguments
	Post-Arbitration Hearing Briefs
	Award

